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	1.
BACKGROUND


1.1
The Local Firefighter Pension Board is responsible for assisting the Scheme Manager in ensuring the effective governance and administration of the firefighter pension schemes. In order to fulfil this responsibility, it is important that Board members are aware of significant pension issues and can be assured that these issues are being dealt with.
1.2
Pensions have grown in significance over past few years. Legal challenges have resulted in redress for some employees with retrospective membership allowed, as well as compensation payments. The outcome of the McCloud and Matthews cases are adding further complexities.
1.3
The purpose of this report is to inform members of the Board of all current and recent pensions issues which are being or have been dealt with, and the implications of these issues. This report is an update on the report of the same title circulated to the Board in October 2022.
	2.
REPORT


Transitional Protection for FFPS 2015 Claims - McCloud
2.1 Members will recall from previous reports that following an employment tribunal and subsequent appeals, the transitional protections related to the 2015 Firefighters’ Pension Scheme were found to be age discriminatory.
2.2 Following the ruling, the Fire Brigades Union (FBU) commenced legal proceedings in the High Court for three test cases against FRAs. Two of these cases were against NFRS as they related to former NFRS employees.  A settlement agreement on these cases was reached on 8 October 2021.  
2.3 Alongside the settlement agreement, the Local Government Association (LGA) and Fire Brigades Union (FBU) negotiated a Memorandum of Understanding (MoU) and a Framework agreement for handling Immediate Detriment cases. This was made available in early October 2021 and adopted by NFRS on 12 November 2021.  Several cases for remedy were progressed under this MoU.
2.4 However, in late November 2021, the Home Office guidance underpinning the MoU was withdrawn following intervention by Her Majesty’s Treasury (HMT), due to apparently fresh concerns about the level of risk and uncertainties relating to tax and associated matters. This unexpected development added to the complexities facing FRAs.
2.5 In the light of this, a report was considered by Policy and Strategy Committee to on 1 April 22 where approval was gained to continue with both Cat 1 (those coming up to retirement) and Cat 2 (those affected members who have already retired) payments.  Since then, payments have continued for all Cat 1 cases.  Work has also commenced on Cat 2 cases with all but 3 having either been settled or are being progressed through the system.  All remaining cases should be completed over the next few months.  
2.6
HMRC consulted on proposed regulations to deal with the tax treatment of the remedy between 24 November 2022 and 6 January 2023.  The revised regulations are due to come into effect from April 2023.  Whilst some provisions will have retrospective effect (probably to April 2022) it is not clear exactly which provisions this relates to.  This is of particular significance to this Authority as it has applied Immediate Detriment back to November 2021 and the service may be liable for some of the tax implications relating to earlier cases.

2.7 On 28 February 2023, the Home Office launched a consultation on the amendments to the pension scheme regulations to enact remedy in the McCloud / Sargeant cases.  An initial review of the proposed legislation indicates that it looks positive and in line with expectation, although there remain areas where further clarity is needed.  Discussions across employers and the LGA are yet to be held and a further update will be brought to the Pension Board once the sector has had time to fully consider its implications.
2.8
West Yorkshire Pension Fund (WYPF – scheme administrators) are requiring an updated disclaimer to be signed to protect them against any changes in guidance / legislation when providing pension forecasts for post-October 2023 retirements.  The disclaimer has been signed by the scheme manager and returned to WYPF and is attached at Appendix 1.  It sits alongside a previously signed disclaimer dated April 2021 relating to those retiring before October 2023.
2.9 Following extensive legal negotiation the Government Legal Department have now made on offer to settle injury to feelings claims relating to the McCloud remedy.  The offer is:
· £7,250 to claimants with additional reasons for being aggrieved.

· £3,750 for everybody else.

2.10
It is not yet known how many claimants there are from Nottinghamshire Fire and Rescue Service or the mechanism for payment.  The cost of compensation will be fully met by the Government.
Matthews & O’Brien case – Modified Scheme
2.11
Special members were introduced to the 2006 Firefighters’ Pension Scheme in 2014 following Matthews court case which ruled that on-call firefighters employed between 1 July 2000 and 4 April 2006 should be allowed to retrospectively join the 2006 scheme.

2.12
Following a further European Court of Justice case (O’Brien) the UK Government have recognised the right for on-call firefighters employed before 1 July 2000 to elect to become a special member from the start of their employment.
2.13
On 9 March 22, after an extended period of negotiations, a Memorandum of Understanding (MoU) was agreed between the government, the FBU, the Fire and Rescue Services Association and FRA employers.

2.14
It was confirmed that remedy for retained firefighters affected by the O’Brien judgment will be provided by way of a second options exercise allowing in-scope individuals the opportunity to purchase pension entitlement as a special member of the FPS 2006.  The LGA have now set out eligibility criteria for individuals who are considered eligible.  It is proposed that all those determined as out of scope in the original exercise should now be re-visited as best practice.
2.15
Some fire services have identified individuals who worked as far back as the 1960’s who may be affected.  This clearly pre-dates automated systems and manual records are likely to have been disposed of, partially due to the requirements to delete obsolete data under data protection legislation.  Nottinghamshire Fire have no records pre-dating the year 2000.  Where the required data is no longer available, nationally agreed methods of estimation are being identified.
2.16
The regulations to implement the second options exercise in England will be drafted by the Home Office and consulted on before they are laid before Parliament in October 23. 

2.17
FRAs will be expected to start the second options exercise as soon as possible after the legislation comes into force. The exercise will run for a maximum period of 18 months.  The Service has collated a significant amount of data to assist with this process and has been taking part in some trial work with the LGA.
2.18
Prior to the legislation coming into force the LGA is working alongside FRAs to help ensure that they have identified those retained firefighters who may be affected and start collecting the relevant data. A form has been added to both the LGA and FBU websites for members who believe they are affected to complete and return to NFRS.  These are being acknowledged and will be used alongside internal procedures to identify as many affected members as possible.

Firefighters Pension Scheme Valuations / Review of the Cost Cap Mechanism
2.19
The firefighter pension schemes are subject to an actuarial valuation every four years.  The valuation is carried out by the Government Actuary Department (GAD) with the purpose being to assess the total future liabilities of the schemes as at the valuation date.  The results of the 2016 valuation were announced in the Autumn 2018 following several delays.  

2.20
The regulations for the 2015 scheme include provision that if the cost of the scheme changes by 2% or more then corrective action needs to be taken to bring costs back in line. The valuation fell below the 2% floor which meant that members benefits should be improved, most likely by amending the accrual rate.  However, any changes were suspended by the Government pending the outcome of the age discrimination remedy.  
2.21
This pause has now been lifted and GAD proceeded with finalising the valuations to include estimates of the cost of the age discrimination remedy. This has resulted in costs exceeding the 2% ceiling (ie they have breached the upper limit as opposed to dropping below the lower limit as they had done in the original valuation).  Whilst the government had already announced that any ceiling breaches will be waived for the 2016 valuation, there remains an argument that members should have received the improvements identified in the original valuation as this is what regulations said at the time.
2.22
The FBU were granted permission to hold a judicial review in January 2023 to challenge this position, saying that members shouldn’t bear the remedy costs and that the original floor breach should still be acted on.  It is expected that the outcome will not be known for 2-3 months.  Whilst this uncertainty remains, the judicial review has been added to the pensions risk register.  
2.23
The government has changed the cost cap mechanism for the 2020 valuation, primarily to ensure that the cost of the scheme remains affordable.  The 2020 valuation data for the service has now been submitted. 

2.24
The June 21 consultation on the most appropriate methodology for setting the Superannuation Contributions Adjusted for Past Experience (SCAPE) discount rate is still under review by the Treasury.  This will determine any changes to the employer contribution rates and could have a significant impact on Authority budgets.  The 2016 valuation led to an increase in employer contribution rates of £2.5m which was supported by additional grant of £2.3m.
The Pensions Dashboard Programme
2.25
The pensions dashboard programme is a national scheme to allow individuals to view basic information about all their existing pensions in one single place online.  

2.26
The project is a significant undertaking, requiring the development of new technology to use common information in order to search all pension schemes to identify whether they contain any pension records for the individual initiating the search.
2.27
The scheme had an initial connection deadline of 31 August 2023, but given the complexity of the build more time is required and this has now been pushed back to 30 September 2024.  The delay is welcome as it allows the Service to concentrate resources on the implementation of the Sargeant and Matthews remedies from Autumn 2023.
2.28
Guidance will be updated shortly to reflect the announcement and provide further clarity on the steps that schemes should be taking to prepare for the Dashboard.

2.29
The service will continue to work with the LGA and WYPF in order to ensure that it is ready to deliver in time with the revised deadline.

East Midlands Joint Pension Board 
2.30
The request for approval by the Secretary of State to set up an East Midlands Joint Pension Board consisting of Nottinghamshire, Leicestershire and Derbyshire Fire Authorities was submitted in June 2019.  

2.31
The change in administrators means that the request will need to be re-submitted if services wish to progress with the proposal.   Discussions around re-submission have been delayed due to the workload for both the administrators and the three services coming out of the age discrimination remedy. At its meeting in May 2022, it was agreed that communication be made with Derbyshire and Leicestershire Pension Boards to see if there was any interest in progressing a Joint Pension Board.  A preliminary meeting between the scheme managers for the 3 services has taken place.
Communications with Scheme Members
2.32
The detail within this report and other reports on this agenda indicates that the area of fire pensions remains high profile, with a great deal of work currently in progress. It remains a difficult balance between providing timely information to members whilst ensuring that it is accurate given the significant financial risk associated with providing incorrect information which may be subsequently used for decision making by members of the scheme.  The LGA have created a useful page on their website which members are being directed to so that they have the most up to date information. 

Independent Disputes Resolution Procedure (IDRP) Cases
2.33
There have been no new IDRP cases since the last Pension Board.
Pension Discretions

2.34
There have been no pension discretions since the last Pension Board.  
Significant Breaches Reported to the Pensions Regulator
2.35
There have been no breaches identified in this financial year to date.  The Breaches Register is attached at Appendix 1.
Returns Submitted
2.36
The Scheme Manager has completed and returned the following returns to the Pensions Regulator:

· annual statutory scheme returns.

· governance and administration survey.  
Training / Events
2.37
The LGA Fire Pension Scheme AGM is due to be held on 19 and 20 September 23 - all Pension Board Members are welcome to attend.  
Resourcing for Pension Issues
2.38
Given the increasing amount of expertise required to manage the constantly changing pension environment, Fire Authority approved the creation of a Pensions Officer role at its meeting in May 2022.  Although the post was extensively advertised, there were no applicants for the post.  Options are currently under review.
	3.
FINANCIAL IMPLICATIONS


There are no financial implications arising directly from this report. Any financial implications for the Authority will be reported to the Finance and Resources Committee.
	4.
HUMAN RESOURCES AND LEARNING AND DEVELOPMENT IMPLICATIONS


There are human resources implications arising directly from this report, in that pension matters affect most employees. HR department staff are fully involved in pension issues to ensure that human resources implications are taken into account.
	5.
EQUALITY IMPACT ASSESSMENT


An equality impact assessment has not been carried out as this is not a new policy.
	6.      CRIME AND DISORDER IMPLICATIONS


There are no crime and disorder implications arising from this report.
	7.      LEGAL IMPLICATIONS


The Public Service Pensions Act 2013 introduced a framework for the governance and administration of public service pension schemes. This report aims to fulfil the requirement for Pension Board members to assist the Scheme Manager in ensuring that effective administration arrangements are in place.
	8.
RISK MANAGEMENT IMPLICATIONS


There are a number of risks relating to the firefighter pension schemes, and these have been presented to the Board in the form of a risk register. The Scheme Manager is responsible for ensuring that the risks identified are appropriately managed. All of the issues outlined in this report are being, or have been dealt with by close co-operation between the pension administration team and Officers.
	9.
RECOMMENDATIONS


That Board members note the content of this report.
	10.
BACKGROUND PAPERS FOR INSPECTION (OTHER THAN PUBLISHED DOCUMENTS)


None.
BECKY SMEATHERS
SCHEME MANAGER
Appendix 1
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Firefighters’ Pension Scheme

Disclaimer wording for Estimates and Retirements on or after 1 October 2023
Nottinghamshire Fire and Rescue Authority
As a result of your decision to ask West Yorkshire Pension Fund to process estimates and retirements in advance of the FPS Retrospective Remedy legislation being laid please confirm your acceptance of the points below.

Any quotation requests made by Nottinghamshire Fire and Rescue Authority and any options provided as a result of these requests are based on our current understanding of the Regulations as they will be once the Regulations come into force 1 October 2023.
Therefore, any figures provided may change in the future even though we have provided them based on our best understanding of the current position.

Retirement Quotations 

Should your scheme members decide to take benefits based on any quotations provided by WYPF, they will need to be aware that we will need to review and possibly re-calculate those benefits once the Scheme’s own rules change. 

This will primarily be an issue for members with a retirement date close to 1 October 2023 to get these figures calculated processed and in the system ready for payment on the chosen retirement date we will need to have made assumptions based on our understanding of the Regulations which may still not be available/in force at the point we are preparing these calculations and payments. 

Scheme members also need to be aware that we will review benefits that they have elected to receive but have not been put into payment, if at that point our own understanding of the approach has also changed. If this happens, we will send you another quotation for the member to decide whether to draw benefits based on that quotation.

If members need to make any additional contributions in order to qualify for the higher benefits under the old 1992 Firefighters Pension Scheme, then you will need to confirm to WYPF that these have been made before benefits can come into payment.

If a member elects to take benefits and afterwards the law is made clear meaning that the basis on which we calculated these benefits changes then WYPF will need to recalculate and adjust members’ benefits at a point after they have been put into payment. This could mean the benefits could go up or down and you will be responsible for any overpayment if this cannot be recovered from the member.
If the benefits go up, the Scheme will pay the member an extra sum to cover the extra benefits. If this is the case the member will need to pay additional contributions in respect of those extra benefits. How that will be done will be determined at the time, but it may be that a decision is made that the extra lump sum paid is reduced to cover any additional contributions required from the member.

If the benefits go down the member will need to repay the extra benefits over a period of time. That will be done by reducing the member’s benefits temporarily until the overpayment is recovered. The recovery period will be agreed with the member.
FRA Declaration 

We confirm that West Yorkshire Pension Fund will not be liable for any issues arising from any calculations, diligently and competently performed, which have been undertaken before the full regulations are in force for members retiring on or after 1 October 2023.
We also confirm that the information detailed above will be communicated to each member as part of the Retirement process.

We also confirm that all members going through the process understand that benefits could be subject to review by WYPF at any time and at any stage of the retirement process as further guidance or legislation is issued by the Government i.e.

· The initial quote stage

· Once benefits have been elected for but not put into payment

· After benefits have been put into payment.

And this could result in benefits going up or down.
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Position:  Head of Finance / Treasurer / FPS Scheme Manager 
Date: 08 March 2023
Appendix 2
NFRS Register of Fire Fighter Pension Fund Breaches

	Number
	Date
	Brief Description
	Red / Amber / Green Assessment
	Officer Responsible for Assessment
	Outcome
	Date Reported to TPR

	001


	31/8/16
	Failure to meet ABS deadline – all employees due to system failure


	Red
	Head of Finance / Scheme Manager
	Breach
	31 August 16

	002

	31/8/17
	Failure to meet ABS deadline – 5 employees in transition


	Green
	Scheme Administrator
	No Breach
	N/A

	003
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