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	1.
BACKGROUND


1.1
The Local Firefighter Pension Board is responsible for assisting the Scheme Manager in ensuring the effective governance and administration of the firefighter pension schemes. In order to fulfil this responsibility, it is important that Board members are aware of significant pension issues and can be assured that these issues are being dealt with.
1.2
Pensions have grown in significance over past few years. Legal challenges have resulted in redress for some employees with retrospective membership allowed, as well as compensation payments. The outcome of the McCloud and Matthews cases are adding further complexities.
1.3
The purpose of this report is to inform members of the Board of all current and recent pensions issues which are being or have been dealt with, and the implications of these issues. This report is an update on the report of the same title circulated to the Board in April 2024.
	2.
REPORT


Summary

2.1 The Board has previously received updates on the Sargeant/McCloud age discrimination remedy process and the Matthews second options exercise for on-call firefighters.

2.2 National regulations for both took effect from 1 October 2023, with an 18-month implementation period. Therefore, the focus remains firmly on delivering both remedy and second options. However as previously reported, there continue to be numerous complexities, with issues arising nationally and questions of detail continuing to emerge that cannot be resolved locally.

2.3 Sargeant/McCloud relates to age discrimination held to have arisen from the transitional protection arrangements upon the introduction of the 2015 scheme; whilst Matthews second options relates to certain former and current on-call firefighters who will now be able to buy back 2006 scheme membership from the start of their service (which in some cases stetches back to the 1960s), as part time workers.

2.4 The Finance and HR teams continue to process day to day pensions work and the gathering of significant volumes of data relating to both the remedy and second options. This is required so that the Scheme Administrator, West Yorkshire Pension Fund (WYPF), can process the necessary pensions adjustments and so that full time and on-call firefighters can be properly and accurately informed of the financial implications of the choices open to them. This remains an ongoing challenge in terms of staff availability and skills/ experience. 
2.5 As previously reported resources have been increased to support the work required, including:

· Administrative Assistant appointed to with People and Organisational Development to support pensions work.

· Part time Deputy Pensions and Payroll Officer started in post in May 2024.

· Project Support Officer allocated to Pensions working group 

2.6 The Part time Deputy Pensions and Payroll Officer and the New Scheme Manager are continuing to develop their knowledge of Fire Pensions as this is not their background.
Transitional Protection for FFPS 2015 Claims - McCloud
2.7 Members will recall from previous reports that following an employment tribunal and subsequent appeals, the transitional protections related to the 2015 Firefighters’ Pension Scheme were found to be age discriminatory.
2.8 Following the ruling, the Fire Brigades Union (FBU) commenced legal proceedings in the High Court for three test cases against FRAs. Two of these cases were against NFRS as they related to former NFRS employees.  A settlement agreement on these cases was reached on 8 October 2021.  
2.9 Alongside the settlement agreement, the Local Government Association (LGA) and Fire Brigades Union (FBU) negotiated a Memorandum of Understanding (MoU) and a Framework agreement for handling Immediate Detriment cases. This was made available in early October 2021 and adopted by NFRS on 12 November 2021.  Several cases for remedy were progressed under this MoU.
2.10 However, in late November 2021, the Home Office guidance underpinning the MoU was withdrawn following intervention by Her Majesty’s Treasury (HMT), due to apparently fresh concerns about the level of risk and uncertainties relating to tax and associated matters. This unexpected development added to the complexities facing FRAs.
2.11 In the light of this, a report was considered by Policy and Strategy Committee on 1 April 22 where approval was gained to continue with both Cat 1 (those coming up to retirement) and Cat 2 (those affected members who have already retired) payments.  Since then, payments have continued for all Cat 1 cases.  Work has also commenced on Cat 2 cases.  
2.12 Between 23 May and 19 June 23, HMRC published consultation on further draft tax legislation which will supplement the initial legislation changes and address some ongoing issues.  An Age Discrimination Remedy Tax and contribution calculator has been released by the Government Actuaries Department (GAD) to assist Authorities with their calculations.  

2.13 The finalised Firefighters’ Pensions (Remedial Service) Regulations 2023 were laid before Parliament on 19 July and came into force from 1 October 2023.  The Service has until March 25 to implement the legislation.  In the consultation response it was recognised that further provisions may be needed, beyond those in the published draft regulations that accompanied the consultation.

2.14 After the legislation was passed, pensioners who have retired before 30 September 2023 and have service within the remedy period are known as Immediate Choice  and they are required to receive a Remediable Service Statement by the 31 March 2025.   In relation to Immediate Choice Remediable Service Statements (IC-RSS) at the last pension board it was reported there had been a national pause on issuing the IC-RSS due to taxation issues. HMRC and Treasury had announced that the interest owed to scheme members by FRAs on remedy payments would be subject in part to tax at the Unauthorised Payment rate of 40%, rather than the individual’s personal tax rate, which for around half of affected people is 20%. This led to a pause in the processing of remedy payments, whilst the implications were explored nationally by LGA.  
2.15 This issue has now been progressed nationally and it has been deemed that interest on authorised payments will be treated as authorised.  However further issues have been identified regarding off setting of unauthorised lump sums and unauthorised amounts already paid.   HMRC and HMT are seeking an immediate resolution, however, there needs to be legislation to address the change needed. 
2.16 As a result of this the Immediate Choice cases have been grouped green, red and amber. 

· Green – Suggests that a case can be processed as there is no indication that a member has or could enter the unauthorised space. 

· Amber – Suggests that a case could be processed but caution is needed as either LGA have some outstanding questions for HMRC or as they are a protected member, they are unlikely to elect for alternative benefits. 

· Red – Suggests that a case cannot be processed until we have clarity on the legislative position for the treatment of unauthorised cases.
2.17 The table below summaries the NFRS IC position:
	
	Green 
	Amber 
	Red 
	Amber explanation 

	Ill Health  
	10
	5
	1
	2 were test cases so they have been settled but need to be revisited and 3 need to have Matthews option first 

	2006/2015
	1
	
	
	

	Fully protected 1992
	
	138
	
	Fully protected unlikely to elect for alternative benefits 

	Fully protected 2006
	16
	
	
	

	Fully protected RDS
	3
	14
	
	Matthews option needs to be finalised first 

	Total 
	30
	157
	1
	


2.18 The green cases are to be prioritised by the timetable set for Remedial Service Statements with ill health pensioners being the first priority.  In relation to our 10 green cases the required information has been provided by NFRS to WYPA.  Due to the national pause on progressing IC cases because of the tax issues, the indicative target of June 2024 for ill health cases to receive their IC-RSS has not been met.  
2.19 Scheme Managers have been advised to consider issuing further member communication in relation to the latest situation, specifically to the red cases.  NFRS wrote to all IC ill health pensioners in April 2024 advising that their IC-RSS had been delayed due to on-going policy issues which are beyond our control and is likely to be issued later this year.   At this time the decision has been taken not to issue a further letter as it will not provide any further clarity or update on timescales.
2.20 Looking ahead, all active and deferred members (i.e. not yet receiving a pension) who are impacted by the remedy will receive a combined Annual Benefit Statement / Remediable Service Statement (ABS/RSS) by 1 April 2025; however, where possible, the LGA expects these will be provided by 31 August 2024 (the deadline for the next ABS).  The ABS/RSS will provide members with the current value of both their legacy final salary benefits and their reformed FPS 2015 benefits for the remedy period; as well as projected benefits to normal pension age for active members. This joint statement should become the norm for future years.
2.21 The ABS/RSS are produced by WYPA as Scheme Administrator, WYPA have advised that they require updates to their CIVICA system to produce the ABS/RSS and this is not expected to be available to allow the ABS/RSS to be provided by the 31 August 2024.   The current estimate for distribution of ABS/RSS is 31 December 2024.  WYPF will communicate with each of these scheme members and notify them they will not receive their ABS by 31 August 2024.  This is deemed a breach in pension regulations, the incident has been added to the Breach Register at Appendix 1.  The breach will be reported to The Pension Regulator by the Scheme Manager and the Scheme Administrator.   ABS for scheme members who are out of scope for remedy will receive their ABS by the 31 August 2024. 
2.22 The Service is working alongside WYPF and the LGA to ensure that the legislation is implemented in the required timescale.  The Corporate Risk Register has been amended to reflect the reduction in risk now that the revised legislation is in place and there is now certainty regarding the direction of travel.  However, risks remain high due to the complexities being identified, which are causing further delays and in some circumstances are requiring additional legislation to be passed to enable cases to progress, and due to the amount of work involved in its implementation and the national lack of skilled resources.
2.23 Following extensive legal negotiation, the Government Legal Department have now made on offer to settle injury to feelings claims relating to the McCloud remedy.  The offer is:
· £7,250 to claimants with additional reasons for being aggrieved.

· £3,750 for everybody else.

2.24 It is not yet known how many claimants there are from Nottinghamshire Fire and Rescue Service or the mechanism for payment.  The cost of compensation will be fully met by the Government.
2.25 The Home Office have issued compensation funding guidance in relation to respect of compensatable financial losses incurred that are not covered member’s immediate or deferred choice.  The guidance is being reviewed regionally and decisions and payments will be reported to the Pension Board. 
2.26 The Contingent Decision (CD) guidance is also being reviewed regionally.   CD made by the Scheme Manager will be reported to the Pension Board.   
Matthews & O’Brien case – Modified Scheme
2.27 Special members were introduced to the 2006 Firefighters’ Pension Scheme in 2014 following Matthews court case which ruled that on-call firefighters employed between 1 July 2000 and 4 April 2006 should be allowed to retrospectively join the 2006 scheme.

2.28 Following a further European Court of Justice case (O’Brien) the UK Government have recognised the right for on-call firefighters employed before 1 July 2000 to elect to become a special member from the start of their employment.
2.29 On 9 March 22, after an extended period of negotiations, a Memorandum of Understanding (MoU) was agreed between the government, the FBU, the Fire and Rescue Services Association and FRA employers.

2.30 It was confirmed that remedy for retained firefighters affected by the O’Brien judgment will be provided by way of a second options exercise allowing in-scope individuals the opportunity to purchase pension entitlement as a special member of the FPS 2006.  The LGA have now set out eligibility criteria for individuals who are considered eligible.  It is proposed that all those determined as out of scope in the original exercise should now be re-visited as best practice.
2.31 Some fire services have identified individuals who worked as far back as the 1960’s who may be affected.  This clearly pre-dates automated systems and manual records are likely to have been disposed of, partially due to the requirements to delete obsolete data under data protection legislation.  This service has no records pre-dating the year 2000.  Where the required data is no longer available, nationally agreed methods of estimation have been agreed.  
2.32 The regulations to implement the second options exercise were consulted on between 31 March 23 and 9 June 23.  Revised legislation has been laid before Parliament and came into force on 1 October 23. 
2.33 Prior to the legislation coming into force the LGA has been working alongside FRAs to help ensure that they have identified those retained firefighters who may be affected and start collecting the relevant data. A form has been added to both the LGA and FBU websites for members who believe they are affected to complete and return to NFRS. 
2.34 Locally various communication methods have been implemented to raise awareness, such as comms messages on social media, the intranet and the website and posters being displayed at fire stations. 
2.35 The Service sent letters to the latest recorded address of all current and former personnel thought to be eligible ahead of the Christmas and New Year holiday, a significant task. The letters followed the national template with some small local variation.  Individuals were asked to return a form stating whether they wish to receive a quote outlining how much it will cost to purchase their backdated service and an indicative estimate of the pension that this will buy. 

2.36 Where the service is aware the latest recorded address it holds is correct, if no response to the initial letter had been received a 2nd letter has been sent by Tracked 48 Mail.  

2.37 In April, the Service engaged a tracing agency to check the last known address where no response to the initial letter had been received and the Service does not know if the address it holds is the latest address.  The tracing agent takes a basic level approach initially, followed by enhanced tracing methods where necessary.  To date a total of 309 addresses have been sent to the tracing agency. 

2.38 In summary the Service has sent letters to 593 current and former personnel thought to be in scope.   At the time of writing this report (early July):
· 278 have returned ‘Yes’ Expression of Interest 

· 8 have returned ‘No’ Expression of Interest 

· 65 have not returned an Expression of Interest (the six-month deadline has now passed)

· 242 are pending a returned Expression of Interest.   
2.39 As reported to the last pension board due to the volume of work required to source and validate information and due to issues with the nationally provided calculator, the 3-month anticipated response time for figures to be provided to members who have expressed interest is unachievable.   The service has been working on how to prioritise the detailed work with regional and national colleagues and is expecting to receive guidance notes on using the national calculator later this week. 
2.40 The Board is also asked to note that further national guidance and decision making will be needed regards eligibility – two areas, for example, are aggregation with 1992 scheme service and benefits for spouses or other relatives of deceased members over and above the current eligibility provisions.

2.41 The Service is working alongside WYPF and the LGA to ensure that the legislation is implemented in the required timescale.  Whilst the Corporate Risk Register has been amended to reflect the reduction in risk now that the revised legislation is in place, it remains in the high-risk category due to the amount of work involved in its implementation and the national lack of experienced resources.
Firefighters Pension Scheme Valuations / Review of the Cost Cap Mechanism
2.42 The firefighter pension schemes are subject to an actuarial valuation every four years.  The valuation is carried out by the Government Actuary Department (GAD) with the purpose being to assess the total future liabilities of the schemes as at the valuation date.  The results of the 2016 valuation were announced in the Autumn 2018 following several delays.  

2.43 The regulations for the 2015 scheme include provision that if the cost of the scheme changes by 2% or more then corrective action needs to be taken to bring costs back in line. The valuation fell below the 2% floor which meant that members benefits should be improved, most likely by amending the accrual rate.  However, any changes were suspended by the Government pending the outcome of the age discrimination remedy.  
2.44 This pause has now been lifted and GAD proceeded with finalising the valuations to include estimates of the cost of the age discrimination remedy. This has resulted in costs exceeding the 2% ceiling (ie they have breached the upper limit as opposed to dropping below the lower limit as they had done in the original valuation).  Whilst the government had already announced that any ceiling breaches will be waived for the 2016 valuation, there remains an argument that members should have received the improvements identified in the original valuation as this is what regulations said at the time.
2.45 The FBU were granted permission to hold a judicial review in January 2023 to challenge this position, but the challenge was unsuccessful.  The judge ruled that McCloud costs could be included in the calculations for the cost control mechanism. However, the Court of Appeal has granted unions permission to appeal against the recent High Court Judgement over the government’s proposed method of paying for costs incurred by the McCloud ruling in public sector schemes which means that there remains uncertainty about the outcome.
2.46 The review of the June 21 consultation on the most appropriate methodology for setting the Superannuation Contributions Adjusted for Past Experience (SCAPE) discount rate has now been concluded by the Treasury.  It has concluded that the existing methodology best meets the balance of the Government's objectives for the SCAPE discount rate and therefore no changes were made to the methodology.

2.47 Whilst the SCAPE discount rate does not affect the cost cap mechanism it does impact on the calculations for employer contribution rates.  The SCAPE discount rate to be used as part of the ongoing 2020 valuations will be CPI+1.7% which means that cost increases could be significant.  The 2016 valuation led to an increase in NFRS employer contribution rates of £2.5m which was supported by additional grant of £2.3m.  It is expected that any increases will be offset by additional government grant until 2026.  There remains uncertainty regarding funding after this date.
2.48 The employer contribution rate was increased from 28.8% to 37.6% for 2024/25, the increase was in the main funded by grant from Central Government, there is a small shortfall, but additional funds will be requested to cover this as part of the process for pension returns.  
The Pensions Dashboard Programme
2.49 The pensions dashboard programme is a national scheme to allow individuals to view basic information about all their existing pensions in one single place online.  

2.50 The project is a significant undertaking, requiring the development of new technology to use common information in order to search all pension schemes to identify whether they contain any pension records for the individual initiating the search.
2.51 The scheme had an initial connection deadline of 31 August 2023, however given the complexity of the build more time is required, and this has now been pushed back to 31 October 2026.   The delay is welcome as it allows the Service to concentrate resources on the implementation of the Sargeant and Matthews remedies.
2.52 The service will continue to work with the LGA and WYPF in order to ensure that it is ready to deliver in time with the revised deadline.
2.53 Further details can be found at: https://www.pensionsdashboardsprogramme.org.uk/.
Communications with Scheme Members
2.54 The detail within this report and other reports on this agenda indicates that the area of fire pensions remains high profile, with a great deal of work currently in progress. It remains a difficult balance between providing timely information to members whilst ensuring that it is accurate given the significant financial risk associated with providing incorrect information which may be subsequently used for decision making by members of the scheme.  The LGA have created a useful page on their website which members are being directed to so that they have the most up to date information. 
Independent Disputes Resolution Procedure (IDRP) Cases
2.55 There have been no new IDRP cases since the last Pension Board.
Pension Discretions

2.56 There have been no pension discretions since the last Pension Board.  

Significant Breaches Reported to the Pensions Regulator
2.57 There has been one breach identified in this financial year to date as outlined in 2.21.  The Breaches Register is attached at Appendix 1.
Training / Events
2.58 The Regional Adviser and WYPF presented an online ‘roadshow’ for scheme members across the three FRAs on 13 November. This covered the fine detail of the Sargeant/McCloud remedy, retirement options and a short introduction to the Matthews second options buy-back exercise. The event was recorded and is available online, along with a detailed presentation on the Matthews second options exercise. 

2.59 The LGA has moved to national quarterly training and update sessions for LPB members.  The next training session is Wednesday 18 September 2024, this is to be followed by the Firefighters Pensions AGM later on the 18th and the 19th September 2024.   Details including how to book, and future training dates are included in the Pensions LGA Firefighter Pension Scheme Bulletin 82 included as an agenda item at this meeting.  

	3.
FINANCIAL IMPLICATIONS


3.1
The costs associated with the McCloud and Matthews remedies are expected to be directly funded from the Government.  There may some cost elements of implementing the McCloud remedy in advance of the legislation being laid that may fall to the Authority, but these are not expected to be significant.  The Authority holds a £200k earmarked reserve to cover any such costs.

3.2
Costs associated with the FPS pension scheme revaluation and amendments to the SCAPE discount rate (section 2.27) are expected to be largely funded via Government funding in the short term (until 2026).  It is not sure how these costs will be funded in future years.

3.3
Any financial implications for the Authority will be reported to the Finance and Resources Committee.
	4.
HUMAN RESOURCES AND LEARNING AND DEVELOPMENT IMPLICATIONS


There are human resources implications arising directly from this report, in that pension matters affect most employees. HR department staff are fully involved in pension issues to ensure that human resources implications are taken into account.
	5.
EQUALITIES AND ETHICAL IMPLICATIONS


An equality impact assessment has not been carried out as this is not a new policy.
	6.      ENVIRONMENTAL AND SUSTAINABILITY IMPLICATIONS


There are no environmental and sustainability implications arising from this report.
	7.      LEGAL IMPLICATIONS


The Public Service Pensions Act 2013 introduced a framework for the governance and administration of public service pension schemes. This report aims to fulfil the requirement for Pension Board members to assist the Scheme Manager in ensuring that effective administration arrangements are in place.
	8.
RISK MANAGEMENT IMPLICATIONS


There are a number of risks relating to the firefighter pension schemes, and these have been presented to the Board in the form of a risk register. The Scheme Manager is responsible for ensuring that the risks identified are appropriately managed. All of the issues outlined in this report are being or have been dealt with by close co-operation between the pension administration team and Officers.
	9.
RECOMMENDATIONS


That Board members note the content of this report.
	10.
BACKGROUND PAPERS FOR INSPECTION (OTHER THAN PUBLISHED DOCUMENTS)


None 

Bev Bull
SCHEME MANAGER
Appendix 1
NFRS Register of Fire Fighter Pension Fund Breaches

	Number
	Date
	Brief Description
	Red / Amber / Green Assessment
	Officer Responsible for Assessment
	Outcome
	Date Reported to TPR

	001


	31/8/16
	Failure to meet ABS deadline – all employees due to system failure.


	Red
	Head of Finance / Scheme Manager
	Breach
	31 August 16

	002

	31/8/17
	Failure to meet ABS deadline – 5 employees in transition.


	Green
	Scheme Administrator
	No Breach
	N/A

	003

	09/07/2024
	Failure to meet ABS/RSS deadline – for active and deferred employees in scope for remedy


	Red
	Head of Finance / Scheme Manager
	Breach 
	To be reported

	004
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