	[image: image1.png]NOTTINGHAMSHIRE

Fire & Rescue Service
Creating Safer Communities






	

	

	Local Firefighter Pension Board

	

	McCloud Immediate Detriment Framework Agreement

	

	Report of the Scheme Manager


	Agenda Item No:
	4

	
	

	Date:
	12 November 2021

	
	

	Purpose of Report:

	To update Board members on the Immediate Detriment Framework Agreement and to agree a priority order for dealing with cases affected by the agreement.

	Recommendations:
Pension Board are recommended to agree:

· the order for dealing with immediate detriment cases as outlined in section 2.9;
· to move the date of the next Pension Board from 18 March 22 to 11.30am on 4 February 22 (section 2.11).


	CONTACT OFFICER

	Name :
	Becky Smeathers, Scheme Manager

	Tel :
	0115 967 0880

	Email :
	becky.smeathers@notts-fire.gov.uk

	
	


	1.
BACKGROUND


1.1
From 1 April 2015 the 1995 and 2006 Firefighter’s Pension Schemes were superseded by the 2015 Firefighter’s Pension Scheme.  Transitional arrangements were put into place to offer some protection against significant change to those firefighters close to retirement.

1.2
Following an employment tribunal and subsequent appeals, the transitional protections related to the 2015 Firefighters’ Pension Scheme were found to be age discriminatory. 

1.3
The case was referred to the Employment Tribunal (ET) to determine remedy.   An interim declaration was made in December 2018 by the ET that claimants were entitled to be treated as if they remained in the 1992 or 2006 Firefighter’s Pension Schemes.

1.4
On 12 February 2021, the Employment Appeal Tribunal (EAT) gave its judgment on a separate, but related, case (Transitional Protections Claims).  The ruling has put pressure on FRAs to implement the remedy from the original ET cases without waiting for new pension legislation to be passed.  
	2.
REPORT


2.1
Following the ruling outlined in section 1.4, the Fire Brigades Union (FBU) commenced legal proceedings in the High Court for three test cases against FRAs. Two of these cases are against NFRS as they relate to former NFRS employees.  A settlement agreement on these cases was reached on 8 October 2021.  Alongside the settlement agreement the Local Government Association (LGA) and Fire Brigades Union (FBU) negotiated a Memorandum of Understanding (MoU) and a Framework agreement for handling Immediate Detriment cases – these are attached at Appendix 1.

2.2
A report recommending the adoption of the Immediate Detriment Framework Agreement is being considered by Policy and Strategy Committee on 12 November 21.  If approved, it will be necessary to decide how best to implement the framework agreement at Nottinghamshire Fire and Rescue Service (NFRS).

2.3
The Framework agreement makes reference to Category 1 and Category 2 cases. These are respectively those members who have not yet had benefits brought into payment (ie not yet retired) and those who have had benefits brought into payment (have already retired). The exception is members who did not qualify for ill-health retirement under the FPS 2015 and are not currently in receipt of benefits and are applying for FPS 1992 ill-health benefits, who are treated as Category 2.
2.4
The decision to apply the remedy for those firefighters coming up to retirement (where reasonable to do so) was approved by Policy and Strategy Committee on 30 April 2021, along with the decision to cease tapering members who have not yet transitioned to the 2015 until all members are transitioned in April 2022.  This decision already covers Category 1 cases identified in 2.3 above.
2.5
The adoption of the Framework will endorse this decision and also enable the Service to apply the Framework to Category 2 members - ie those who have already retired who are receiving a pension under the 2015 Firefighter’s Pension Scheme, and who wish to be treated as having retired as a member of their Legacy Scheme, or retired on ill health grounds; or those members who did not qualify for an ill health pension under the 2015 Scheme but would be entitled to such a pension under the 1992 Scheme.

2.6
The Framework provides guidance in many of the difficult areas associated with implementing the remedy.  However, it should be noted that the final Remedying Legislation (due to come into force in October 2023) will provide a mechanism for some matters to be dealt with more conveniently once it comes into force.  These include compensation for any foregone tax relief, transfers into the scheme and interest payable on adjusted member contributions.

2.7
Once the Remedying Legislation comes into force, it may be necessary to retrospectively adjust cases in areas where it differs from the Framework agreement. 

2.8
The most challenging aspect of adopting the Framework is likely to be meeting the 62-day time limit for providing benefit calculations to applicants.  Whilst it is likely that the service can identify and provide the relevant information to the Scheme Administrators (West Yorkshire Pension Fund – WYPF) it should be remembered that WYPF provide this service to 21 Fire and Rescue Services and, despite best efforts on all those involved this may cause a bottleneck in providing information.  This being said, the Service will make best endeavours to work with WYPF to provide information within the timescale so far as is possible.

2.9
In order to prioritise the most affected members of the pension scheme, it is proposed that NFRS will provide the required information to WYPF to enable calculation of remedy figures in the following order (subject to adjustment for complex cases / anomalies which may be taken out of order):

1. Continue applying immediate detriment to those firefighters coming up to retirement in retirement date order (Category 1 members).  At present, these members are being requested to give 3 months notice to ensure that calculations are provided on time – this will now be extended to 6 months to take account of the increased number of cases that WYPF will be managing (although every effort will be made to deal with cases where it has not been possible to give a full 6 months notice). 
2. Those category 2 members who have retired in the last 12 months – this will prevent any additional lump sum payments becoming unauthorised payments which would be taxable.  This group will be relatively small as the Authority has been applying Immediate Detriment to those coming up to retirement since April 21;
3. Those category 2 members who have retired on ill health as the impact on these may be significant;

4. Remaining category 2 members, prioritised from oldest to newest (ie 2015 retirements, followed by 2016 etc). 
2.10
The Service is in the process of identifying all category 2 members and will not require these members to contact us individually to ensure that their claim will be dealt with.  
2.11
Pension board will be provided with a monthly update on progress via email.  The date of the next Pension Board meeting is currently 18 March 2022.  It is proposed that this is brought forward to 4 February 22 to enable the monitoring of progress.
2.12
Once the adoption of the Immediate Detriment Framework has been considered by Policy and Strategy and prioritisation order for cases agreed by Pension Board, this information will be communicated with affected members.  
	3.
FINANCIAL IMPLICATIONS


There are no financial implications arising directly from this report. Any financial implications for the Authority will be reported to the Finance and Resources Committee.
	4.
HUMAN RESOURCES AND LEARNING AND DEVELOPMENT IMPLICATIONS


There are human resources implications arising directly from this report, in that pension matters affect most employees. HR department staff are fully involved in pension issues to ensure that human resources implications are taken into account.
	5.
EQUALITY IMPACT ASSESSMENT


An equality impact assessment has not been carried out as this is not a new policy.
	6.      CRIME AND DISORDER IMPLICATIONS


There are no crime and disorder implications arising from this report.
	7.      LEGAL IMPLICATIONS


The Public Service Pensions Act 2013 introduced a framework for the governance and administration of public service pension schemes. This report aims to fulfil the requirement for Pension Board members to assist the Scheme Manager in ensuring that effective administration arrangements are in place.
There is a risk that the FBU will raise a legal challenge against any Authority that does not adopt and implement the Immediate Detriment Framework.

	8.
RISK MANAGEMENT IMPLICATIONS


The implementation of McCloud remedy is included on the Pension Board Risk Register. The Scheme Manager is responsible for ensuring that the risks identified are appropriately managed. All of the issues outlined in this report are being, or have been dealt with by close co-operation between the pension administration team and Officers.
	9.
RECOMMENDATIONS


Recommendations:

Pension Board are recommended to agree:

· the order for dealing with immediate detriment cases as outlined in section 2.9;
· to move the date of the next Pension Board from 18 March 22 to 11.30 4 February 22 (section 2.11).

	10.
BACKGROUND PAPERS FOR INSPECTION (OTHER THAN PUBLISHED DOCUMENTS)


None.
BECKY SMEATHERS
SCHEME MANAGER
