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	Date:
	22 March 2021

	
	

	Purpose of Report:

	To update Board members on the current status regarding implementation of the Age Discrimination Remedy.

	Recommendations:
Members of the Pension Board are invited to make comment on the decisions to be made by the Scheme Manager (section 2.19) after taking account of the risks to both the Authority and Scheme Members.



	CONTACT OFFICER

	Name :
	Becky Smeathers, Scheme Manager

	Tel :
	0115 967 0880

	Email :
	becky.smeathers@notts-fire.gov.uk

	
	


	1.
BACKGROUND


1.1
The Local Firefighter Pension Board is responsible for assisting the Scheme Manager in ensuring the effective governance and administration of the firefighter pension schemes. 
1.2
This report provides an update on the latest position on the ongoing implications of the age discrimination case related to the transitional protection for the 2015 Fire Fighters’ Pension Scheme and associated risks.  
	2.
REPORT


Transitional Protection for FFPS 2015 Claims - McCloud

2.1
Following an employment tribunal and subsequent appeals, the transitional protections related to the 2015 Firefighters’ Pension Scheme were found to be age discriminatory. 

2.2
The case was referred back to the Employment Tribunal (ET) to determine remedy.   An interim declaration was made in December 2019 by the ET that claimants were entitled to be treated as if they remained in the 1992 or 2006 Firefighter’s Pension Schemes.

2.3
Formal consultation on the changes to the transitional arrangements to the 2015 schemes has been undertaken and the consultation response was issued on 4 February 2021 by HM Treasury. The response confirms that discrimination will be addressed in two parts. 

2.4
To remove future discrimination from the schemes and ensure equal treatment, all remaining protected members who are not currently members of FPS 2015 will transfer into this scheme on 1 April 2022. This means that all future service for all members will build up in the reformed 2015 scheme. Final salary benefits already built up are fully protected.

2.5
For benefits built up during the period of discrimination, 1 April 2015 to 31 March 2022, unprotected and taper members will be credited with final salary build-up in their original legacy scheme. At retirement, all members will be able to keep their legacy final salary benefits or choose to receive the 2015 scheme benefits that they would have built up in the same period. While we expect that transferring remaining members into the 2015 scheme at 1 April 2022 will be relatively straightforward, the conversion of 2015 scheme benefits into final salary will involve complex administrative processes with adjustments of pay, contributions, tax relief, and pensions tax liabilities.

2.6
The consultation response addresses some of these issues, however, further policy decisions are needed in some areas. The Home Office will consult separately on changes needed to the Firefighters’ Pension Scheme regulations to enact the remedy.  This is likely to take some time.
Immediate Detriment
2.7
The Home Office issued informal guidance direct to FRSs in August 2020 regarding the treatment of immediate detriment cases.  However, this guidance contains significant gaps, particularly in the areas of how to deal with the tax implications and pension contribution holidays.  This makes it very difficult for FRAs to be able to implement the guidance in a consistent way.  

2.8
It introduces significant risks to FRAs as it is not backed by legislation and any implementation is done at their own risk.

Transitional Protections Pensions Claims: Schedule 22 Appeal Judgement
2.9
On 12 February, the Employment Appeal Tribunal (EAT) gave its judgment on a separate (but related) case (Transitional Protections Claims).  The case related to 3 parts of the Equality Act 2010:

· Schedule 22 gives a defence where an employer is required by legislation to act towards its employees in a way which is discriminatory;

· Section 61 prohibits Fire and Rescue Authorities (FRAs) from acting in a manner which discriminates on the grounds of age;

· Section 62 – infers that FRAs had the power to pass a resolution making non- discrimination alterations to the scheme of which they are managers.

2.10
The FRAs’ appeal was based on the argument that the FRAs did not make the legislation which was found by the Court of Appeal to be discriminatory on grounds of age but were bound to follow it because it was the law (Schedule 22). The EAT held that the FRAs cannot rely on the Schedule 22 defence – that is that FRAs should have followed Section 62 and passed a resolution making non-discrimination alterations to the scheme.
2.11
This ruling has put pressure on FRAs to implement the remedy from the original ET cases (section 2.2) without waiting for new pension legislation to be passed.  Following this ruling the Fire Brigades Union (FBU) have now commenced legal proceedings in the High Court for three test cases against FRAs.
2.12
The Scheme Manager has also received a letter from the FBU requesting that action is undertaken with immediate effect – this is attached at Appendix 1.

2.13
Whilst the Authority accepts that this is the correct approach to take, there are many risks and difficulties in implementing the remedy due to the lack of legislation, guidance and agreement on the approach to take.
Main Risks to Authority
2.14
Some of the key risks to the Authority relate to the lack of legislation and guidance around areas such as:

· Amendments to lump sum could create additional tax charges;
· Amendments could lead to changes to annual allowance and lifetime allowances which could incur additional tax charges;

· How additional contributions from members will be collected and related tax implications addressed;

· The No Detriment note from the Home Office and Government consultation response both state that pensions of members who have already retired and are in receipt of their benefits should not be retrospectively amended as these contain complexities that still need resolving;
· Contribution holidays for those staff who may have exceeded their maximum required years in the 1992 scheme as a result of being tapered;
· How any added years purchased as part of the 2015 scheme are transferred back into the 1992 scheme where added years were not permitted;

· The mechanism for putting members back into the 1992 scheme which is now closed and cannot be reopened;

· How interest on contributions will be calculated and dealt with;
· How divorce sharing orders will be dealt with.
2.15
Other risk areas include:
· Ensuring that accurate advice is provided to members – there is a risk of future legal action if appropriate information is not provided;
· The cost of any subsequent court actions should the assumptions made in implementing the remedy turn out to be incorrect once new pension legislation is passed;
· In the absence of national guidance there will be inconsistencies in the way that Fire Authorities respond to the situation and a risk of challenge as to why there is not uniformity;

· Early implementation may result in lost opportunity in the future, for example if a window of opportunity is opened in a future year for tax adjustments this may exclude those members who have already had remedy applied;

· The software that scheme administrators use will need updating – this will take some time and cannot even commence until central guidance is received. 

· There is a lack of skilled pension administration staff with the knowledge to manually calculate pensions in the absence of updated software.  This creates an increased risk of errors and delays in calculations.
2.16
This list is not exhaustive, and Officers are working closely with the LGA, pension administrators and other Fire Authorities to identify further risks and consider ways of mitigating some of these risks.
2.17
These risks will affect scheme members as well as the Authority.  If any amendments are made to the scheme before legislation is approved (which is not anticipated until October 2023) or guidance provided, it will need to be based on many assumptions.  If these assumptions subsequently turn out to be incorrect and require amending there are likely to be financial implications to both the Fire Authority and scheme members.  These costs could be significant.
2.18
The LGA has been working with the Government to get some key policy decisions over the next 4 weeks that might clarify some of these major issues.
Communications with Scheme Members

2.19
The Frequently Asked Questions released by the Home Office in February 2021 will be included in the Informative on 19 March 2021.  This ensures that information released is accurate and appropriate.  Further information will be released as it becomes available.
Summary of decisions to be made

2.20
The Authority is still considering its options at this stage with a view to making changes to the pension schemes which are acceptable to members but minimise this risk to both members and the Authority.  In the first instance, decisions will need to be made regarding whether to:
· Continue tapering members into the 2015 scheme;
· Allow those coming up to retirement to retire in their legacy scheme, and if so what assumptions will need to be made to allow this to happen.  Some retirement cases will be relatively easy to resolve whereas some will be more complicated and may need to be treated differently;

· Retrospectively review ill health pensions with a view to moving them back into their legacy scheme;

· Retrospectively review all affected retired members with a view to moving them back to their legacy scheme.

2.21
These decisions will be made by the Scheme Manager which is the Fire Authority.  Whilst this role is delegated to the Head of Finance on a day to day basis, this is clear policy decision which will need to be made by Fire Authority.  It may be beneficial to wait until further clarity is received from the Government (see section 2.18) before making a final decision.  
2.22
Members of the Pension Board are invited to make comment on the decisions to be made by the Scheme Manager after taking account of the risks to both the Authority and Scheme Members and any mitigating actions that may be taken.
	3.
FINANCIAL IMPLICATIONS


3.1
There are significant financial risks to both the Fire Authority and to pension scheme members affected by the issues outlined in this report, although these are very difficult to quantify with any certainty.
3.2
Any significant costs that are not matched with grant from Central Government will need to be met from General Fund reserves.
	4.
HUMAN RESOURCES (HR) AND LEARNING AND DEVELOPMENT IMPLICATIONS


4.1
There are significant HR implications arising directly from this report.  In addition to those directly affected by the ongoing uncertainty around the transitional arrangements it brings added uncertainty to all employees in the Firefighters’ pension scheme.

4.2
The HR department staff are fully involved in current discussions to ensure that human resources implications are taken into account at every stage.
	5.
EQUALITY IMPACT ASSESSMENT


An equality impact assessment has not been separately carried out as the purpose of this report is to inform members on how the service is trying to correct inequalities identified by the recent court cases.
	6.      CRIME AND DISORDER IMPLICATIONS


There are no crime and disorder implications arising from this report.
	7.      LEGAL IMPLICATIONS


7.1
This report has been written to inform Members of the current legal cases relating to the Firefighters’ Pension Schemes and how the service is working on resolving the current situation.
7.2
The Public Service Pensions Act 2013 introduced a framework for the governance and administration of public service pension schemes. This report aims to fulfil the requirement for Pension Board members to assist the Scheme Manager in ensuring that effective administration arrangements are in place.
	8.
RISK MANAGEMENT IMPLICATIONS


There are several risks identified in this report.  These have been captured on the Pension Scheme Risk Register.  The Scheme Manager is responsible for ensuring that the risks identified are appropriately managed. All of the issues outlined in this report are being dealt with by close co-operation with the LGA, other Fire Authorities, the pension administration team and officers.
	9.
RECOMMENDATIONS


Members of the Pension Board are invited to make comment on the decisions to be made by the Scheme Manager (section 2.19) after taking account of the risks to both the Authority and Scheme Members.

	10.
BACKGROUND PAPERS FOR INSPECTION (OTHER THAN PUBLISHED DOCUMENTS)


None.
BECKY SMEATHERS
SCHEME MANAGER
Appendix 1

Local Pension Board Scheme Manager. Becky Smeathers



       

11th March 2021

CC: East Midlands FBU Regional Chair. Marc Redford

Dear Becky

Re: AGE DISCRIMINATION 1992 FPS AND 2006 NFPS – Immediate Detriment Cases
In relation to the claim of Age Discrimination in the 1992 FPS and 2006 FPS, brought by the Fire Brigades Union (FBU) in 2016, the most recent Employment Appeal Tribunal (EAT) judgment, London Fire Commissioner & Others v Ms R Sargeant & Others UKEAT 0137 17 LA, FRAs argued that they should not be held responsible, claiming that they had no choice but to apply the regulations that were put on the statute book by the government in 2015, even if they were discriminatory. 

This issue was lost at the Employment Tribunal in 2016, the appeals to that decision continued and the specific issue appealed by the FRAs (that they could not be held responsible for age discrimination) was heard at EAT 16 December 2020. This was subsequently handed down on 12th February 2021, following a fresh appeal by Employers, reaffirming the discriminatory nature of the regulations. 

Employers and Local Pension Boards have known since 2016 that they would have to address these cases for our members who have already retired and who are already losing money. The FBU has taken this action because even though the courts have told the employers that they do not have to wait to pay our members what they are owed most employers have indicated that they will still await further government guidance from the Treasury and the tax authorities. No further guidance is required. The courts have been clear in what must be done.

The FBU message is clear: Employers must resolve these cases without delay. If employers do not act immediately the FBU will inaugurate legal proceedings and shall claim the legal costs, costing authorities thousands of pounds.
To reaffirm this, legal proceedings have been issued in the High Court, for three test cases, and served on 3rd March 2021 to compel Fire and Rescue Authorities (FRAs) to pay our retired members the pension that they are entitled to, the pension that they earned serving their communities.

Therefore, on behalf of our members, we strongly insist that the NFRS Local Pension Board recognises this ruling and takes action to reverse the discrimination suffered by our members and ensure action is undertaken to allow members of the FPS facing immediate detriment are allowed to access their pensions with immediate effect. We await a response within 14 working days of the date of this letter, indicating whether the Fire and Rescue Authority will comply immediately with this ruling. 
Yours sincerely,




Mark Stilwell

